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Honorable Claude A. %illiams
Asaistant Secretary of State
Austin, Texas

Desr ¥r, Williams:

by you.

‘ineluded in your orig! , this department's opinlon.
These fact is ' tAn an election contest or in
a proper to thet 1¥ s not necessary, Or

even prdaper( that the Attorney General give an opinion.

dge ges' supplemental opinion, of date January
30, 1939, he sts t the "write in" votes for Judge Meredith
at the generdl e fon held in KNovember, 1958, were suffioclent to
elect him =22 hig own suocessor, if an election could lagally have
bean held to i1l that offioce at that time, It is Judge Hodges®
sonolusion, however, that neither Mr. Meredith nor any other per-
son could have been elect?d at that eledtion, and that & vaaanoy

necessarily cosurred in thet office after JemusFy 25, 1939, which
'yacsnoy could only be filled by the Governor's appointiag snother
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qualified person as successor to Judge Meredith.

In passing, I wish to say that I have always had grseat

respect for Judge Hodges' Opinion on any le~al subject, and he has
certainly well ergued thls guestion as viewed from the position
assumed by him. Neverthelesas, I am constrained to differ with him
&nd to adhere to the conclusion reached in the Attorney General's
said opinion. _

The olaritfing position as stated by Judge Hodges draws
the discussion down to a single issue, and that is as to whether

or not by the Aot of the Legislature, as amended, any eleotion to

- £411 the office of Special Distrioct Judge of Gregg County oould
bé.had; exoept the election which was held in Rovenber;11966 and
the election to be held in November, 1940; thefeby leaving the va-
cancy thus oreated between these two eleotive dates to be supplied
by the appointive powar.or the Governor. Stated-anéthﬁr'wuy; the
logiocal sequence of Judge Hodges' argument 15 thay 1nannuoh an thsrq
oould not have been 2 legal election to this office in Hthmbar¥
1938, and 1nasmnoh as Judge«ﬂeredith's term.would have expired Jan~
uary 25, 1939, a hiatus or vacanoy resulted beginning as of the -
last namnd date, whidh could not be overcome or eupplied‘by the
voters until the next general election in November, 1940; that this
condition was brought about gy the Act of the legislature in amend-
ing Seotion 8 of the original law; and that to obviate sueh a
vaoangcy s0 far as the inoumbenocy of the office 18 concerned the ap-

.pointive power of the Governor was oalled in to requisition as of



.
~=
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January 26, 1259, notwithstending no such power was granted in the
originel &ct or by the worés of the ssld amendment,

The amendment in question is very carefully drawn, end

except 25 to its dute, should be considered as if 1t were contain-

ed in the original 111, It is believed thet the correct meaning
of that emendment was stated in the Attorney General's said opin-

ion, and it is not necessary to repsat it. See, also, Texas Juris-
prudanoo; Volunme 39; page 128, Seotion 64. -
The time for ths beginning of the term of this office
was fixed by the legislature, as they had a right to do, at a date
subsequent to Jenuary 1lst. This office as oreated is, ltriogly
speaking, not s oonstitutional orricg; but it 1s such an offloce
as the Legislature was suthorized to creete by the permisiivo_
-elause of tkhe Constitution referred -to in the Attérnly Goncrai':
said opinion. Consequently, the Legislature coulé nﬂt'only say
when the term of that offlce should begin dut also how long the
% offfce should continue to exist. The Legialnture'apaoitioally
i

enascted that the office should be an eleoctive one except as tp

étho £1lling of the vacanoy which existed 4h the ccreation of the
{office. | _
| It is the 4uty of the Courts ani of this dspartment to
80 conastrue the Aots of the'iegis]ature as to arrive at the true
intent and purpose of any partioular lew, and to give effect there-
to, unlees it is clearly made to appear that gome provision orophe
. Constitution has been disregarded or that the law is void for un-

_ ' esertainty.
o IS
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This office, therefore, by the terms of the Aot which
ecreated 1t, being an elective one, the Legislative Act should not
be so construed as to read into the law a hlatus or vacanoy with
respect to the successive terms whioch would have effect of making
the office both an elective office and an gppointive office, un-
less the words of the Acp\do not admit of any other reasonable
oonstruction. | |

adbaﬁantially the seme position as advooated by Indge
Hodges Qna taken by the Responlant in the case of Russell vs, State;
171 Ind, 623, 87 N. E, 13, waich had to do with the office of the
County Auditor, whose term began on March 28th aocording.tg‘tha' |
Aot of LQgislature which created it; end by which the term of £hs
office was tixed at four years. In that oasc; the Relator:ina
elected at the general election in ﬂbvamber; 1906; to sucoeed the
Respondant who was the inoumbent and whose term; it was alieénd.
would have ezpired Mardh 28, 1908, which was about ninetenn months
subsequent to the Nbvembar 1906, .eleotion.

The Supreme Court of Indiana held that the election so
held in the last pamed year was e valid election; and rendered an
Ouster'Judgment against the Respondant; who was holding over sub-
sequent to March 28, 1908; on the theory that inasmuch as the Leg-
islature had,.by'éeneral law, flxed January lst es the beginning
of the Bucoeegive terms in the oftice; he was elected %o hold the

office until Januery 1, lﬂaaaﬁ»
In the ¢ourse of their cpinion the Court said in part:
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"It is settled, snd conocedeld by the parties here, theat
the legislature may fix the commencement of the term of
office, within the constitutional restrictions.....Tie term
of office refers to the office itself, snd not to the in-
cumbent, end is not enlarsed or varled by changlng the dete
when & nerson shall be elected to fill such OffiCCacecess

"vhether the wters are eatitled to rill an office at
any election depends upon tke guwestion as to whether the term
of an o7fice will expire, so that but for such electicon &
Vacanoy will occur by IlmitatIon, Wilch Is but another way
of 8 ing The proposition thet they are entitled to eleot
et the eleotion next preceding the eﬂirntion of a term.

It {s oondeded by &p) ezm' 'n't"%g'- et Lang's term expired March
28, 1904; it must follow that appellant’s term began with
the egpiration of his term, or we would have the anomaly

epented by the example put bY us by whioh the Legislature
ggugd £111 {he office, orplnvo e theyappolntive msar.

inatesd of the elective, a goodlYypart of the time.cesee

"The right to fix the oommencement of the term and the
right to deny an election are two very dlfferent ThingS..e.

"Whilst there is no natural or vested right of suffrage,
and it 1s & politiocel privilege, mnd, except as guerded by
the Constitution, it may be 1inited or extended by statute,
we think that it 1s here guarded by the Constitution, which.
provided the length of the term, and by the Constitution and
general statute, which fixes the time for general eleotiom,
They must be considered together, and, being so considered,

. the term and the time. for ochoosing the officer are bdoth fixed,
© ané in so fer are substantive r.t%ts of the voter, and they

cannot by IndirectIon be Infringed upon,
Ir it be oconoeded, therefore, as Judge Hodges has o~

oeded, that the election in November, 1938, was effeotive to elect =
Judge Meredith his own sucocessor, provided such eleotion was author-~
ized to bé held then, the answers.to your questions whieéh you orig-
inelly prOpoundie'd are removed from eny doubt in the op!.n;.on of this
department. _

This reply to your requesat for a review of the Attorney

General's opinion has been made as promptly as the importance of
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the question and the other duties imposed upon the writer would

permit.
Yours very truly
HTTORNEY GINERAL OF TFXAS
e rree
. By W /
W%. Y. Moore
First Asslistant
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